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RESOLUTION NO.: R-2021-052
Authorizing the City Manager to execute a Parking Facility 2 Development Agreement
between the City of Columbia and BullStreet Development, LLC

BE IT RESOLVED by the Mayor and City Council this 15th day of June, 2021, that the City
Manager is hereby authorized to execute the attached Parking Facility 2 Development Agreement
and any documents necessary and approved by the City Attorney, between the City of Columbia and
BullStreet Development, LLC to fulfill the obligations of the City under the Bull Street Development
Agreement.
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PARKING FACILITY 2 DEVELOPMENT AGREEMENT

This Parkiug Facility 2 Development Agreement (this “PF-2 Development Ageeemenit™) is made
.and entered into as the date of the last signature hereinbelow (the “Effective: Date™). by and between the
City of Columbia, South Carolina (the “City”) and BullStreet Development;, LLC (“Developer”)
(Develqper and the City are cccasionally herein referred to individually as-a “Party” and collectively asthe
“Parties™).

WHEREAS, the City is a body corporate and politic and & municipal corporation of the State of
South Carolina and has the requisite power and-authority (o enterinto and perform its obligations under this
P’F-2 Development Agreement and;

WHERFEAS, Developer is a limited liability company organized under the laws of fhic State of
South Carolina and has the requisite power and authority to enter into.and perform its obli igations under this
PF-2 Devclopment Agreement and,

WHEREAS, the City und Developer (as successor in interest to Hughes Development Corporation)
are parties. to that certain' Development Agreement Bull Strect Neighborhood dated July 31, 2013 (as
extended, assigned, and amended, the “Bull Street Development Agreement”) pursuant to which the parties
memorialized their respeetive contributions and commitments Lo the phused development and necessary
public improvements for the mixed usc.development on approximately 181 acres Incated in the City (the
“BullStreet Project™) und;

WHEREAS, parking is an essential public service provided by the City servmg a:valid and
valuable public purposc and is-a benefit to the City.and the BullStreet Projeet which is located in the City
‘and;

WIIEREAS, pursnant to the Bull Street Development Agreement, upon the.achievement of certain
milestones by Developer, the City is obligated to construct or cause to be:constructed structured parking
facilities designated by Doveloper as required to achicve the desired urban seale and character of the
BullStreet Project which facilities are to include parking garages which shall contain a total of no'more than
1,600 parking spaces (with such permissible additional parking fucilities as contemplated in thé Bull Street
Development Agreement) (the “Parking Facilities™).and:

WHEREAS, Developer has achicved and surpassed the milcstones required by the Bull Strect
Development Agreement for the construction of the Parking Facilities and;

WHEREAS, the Parties have heretofore executed a Parkmg I‘acxlrty 1 Development Agneement
dated December 17, 2020 (the “PF-1 Development Agreement”), in connection with the construction and’
development of the first of the Parking Facilitics, together with cquipment necessary. for the operation.
thereof, which shall contain in the aggregate approximately eight hundred sixty-eight (868) parking spaces
(the “Parking Facility 1); and

WHEREAS, the Cily desires to cause the second of the Parking Facilities,. together with equipment.
nceessary for the operation thereof, which shall contain in the aggregate at least seven hundred-and thirty-
two (732) parking spaces (“Project” or “Parking. Facility 27), to be constructéd in order to fulfill its.
obligations under the Bull Street Nevelopment Agreement and;
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WHEREAS, pursuant to the Bull Street Development Agreement, Developer is to .convey
sulficient real properly: free of monelary livns and with marketable fitle, consisting of onc.or more parecls,
to the City (collectively, the “City Parcels”™) for:the City or Developer to construct the Project and;

WHERFAS, pursuant to the Bull Street Development Agreement, City and Developer may elect
for the Project to consist of one or two multi-story parking facililies (each-a “Project Component™) that
collectively total no less than seven hundred and thirty-two (732) parking spaces; provided that, the smaller
of the two. ’roject Components wifl be referred to herein as the “Second Additional Parking Facilily” and;

WHEREAS, pursuant to the Bull Street Development Agreement, the Parties have agreed.that the
-design, construction and devglopmcnt of the Project shall be. managed by, chlopcr with related costs
reimbursed by the ‘City in fulfillment of the City’s obligations under the Bull Street Development
Agresment with respect (o the second of the Parking Facilities and;

WHUERKAS, the Parties now desire to enter into this PF-2 Development Agreement to sel [orth the
Parties’ régpeetive rights and obligations with regpect to the design, canstruction and development of the
Project and;

NOW, THEREFORE, for valuable-consideration, the receipt and sufficiency of which are hereby
#cknowledged, it is mutually sgreed by and between the Particsas follows:

1. Design Phaxe.

4 Aller the Elfective Dute, Developer, in collaboration with the City; shall preparc and submit to
the City’s Designee (as defined herein) prehmmnry plans and an antlctpated budget for the costs of the
dem;,m, permilting, development, und: construction of Parking Facility 1 {the “Bu(lgci”) ‘The Budget shall
inclnde construction costs (including soft costs), real estate-related costs, title insurance, legal expenses,
the’ Developer’s fee and other costs to be incurred: by the Cily in connection with Lhe: Project in a form
similarto Exhibit A attached hereto: The Parties agree that the Budget will not exceed the:lesser of $25,000

‘per parking space or.$18,300,000; subject to modification as permitted in the fol!owmgpamgrdph I, within
30. days: of receipt-of the Budget by the City Designee, the Budget of other preliminary due diligence
materials are nat satisfactory to éither Party, such Party. may terminate this P¥-2 Development Agre¢ment.
by: providing writlen notice.of such termination to the other Party. In the cvent of such-termination,

Deve!oper shall assign all due diligence materials related-to this PF-2 Development Agreement to the. City,.
4md, in the event of 4 termination by the City; the City shall reimburse Developer for any reasonable and:
’docnmented :third-party costs incurred by Developer related to this PF-2 Development Agreement, and the
Parties’ respective rights and obligations shull revert lo the terms of the Bull Street Developmient
Agreement. Notwithstanding the foregoing, in the event Developer terminates. this PF-2 Development
Agreement as set forth above; the Cily shall not be obligaled 1o reimburse Developer [or any third-party
expenscs specific to the contemplated City Parcol for the Project if such City Parcel is not subsequently
‘conveyed to the City for the construction of Parking Facility 2. In such event, Devéloper shull nol be
obligited lo assign materials related to: ‘oxpenscs not reimbursed by City. Upon the City’s approval of the
Budget, as'soon-as practical, Developer, in collaboration with the City, shall complete and. submit to the.
City"s Designee initial plans and specifications for the preliminary-design of the Projeet and acquisition of
the necessary equipment for the operation thereof (the “Preliminary Construction Plans”), within . the
paramelers of the-Budgel. As soun as practieal after recciving the City’s approval of the Preliminary
Caonstruction. Plans, Developer shall submit final plans:and specifications for approval in order to proceed
with construction of the Project and acquisilion of the necessary equipment for the operation thereof based
on the approved Budget and Proliminary Constraction Plans (the “Construction Plans™). Notwithstanding
anything to the contrary contained herein, the:City shall not object to-any components.of or modifications
to the: Canstruction Plans which are neeessitated by governmental laws and regulations affecting the Project,
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the actions of the-Cily, or as a result of a drafting, coordination, mechanical or technical error in the
Construction. Plaris. For purposes of this PF-2 Development Agwt.mc.nl (1) the “City’s Designee” shall
mean. Gregory Tugker or stch other person chlgnatcd by the City-in writing to. Develdper as the. City’s
representative to.receive natices or other information under this PH-2 Development Agréement, and (2) a
“Business Day” shall mean a day other than a.Saturday, Sunday, holiday or other day on which the City is
closed when authorized or permitted by law or ordinance to be closed, ‘upon which City operations-are
conducted on:a regular basis.

Notwithstanding the foregoing, Developer, with the consent of the City and such consent shall
not be:unreasonably withheld, conditioned or delayed, may Inodxfy the Construction Plans to the extent.(j)
the modification does nol inerease the allocation of the approved Budget applicable to the- Cny or-reduce
the number of available. parking spaces beyond five (5) and ‘(i) no substantial change in the exterior
architectural appearance of the Project i$ affccted.. Any such modifications are. hierein referred to as a
“Permitted Change™ and shall be deemed to bé part of the.approved Construction Pluns, Prior (0. or
-concurrent with the City's: approval of: the Construction Plans, Developer may-subfrita modification request
to the Budget to the City's Designee il necessary: to reflect ‘increased material costs, unforeseen
circumstances; or other cost overruns not anticipated by the Purties. The Cilys Designee, togcthcr with the
appropriate City staff, shall have the right to-approve or d:sapprovc the Budget modification, in'the City’s
-sale discretion, pr(wsded such modification does not- increase the total Budget by more than'len pereent
(10%) over-the initial budgeted amount for Tarking Facility 2. 1 the City docs ot approve the requested
Budget modification, DcvcloPcr may terminate-this PF-2 Development Agreement by providing written
notice of such termination to the City. In the event of such termination, (1) Doveloper shall deed to'the City
the real propérty intendéd to be used forthe Parktmg Facility 2 (or if construction’has not started), sufficient
real property-to comp!etc the Project in accordance with the Plans suitable for accommodating the Parking
Fucility 2 as initially -designed), consisting of onc or. mote: parccls fiee of monetary liens .and with
marketable title, for the City or Developer to' construct the Project-and (2) Developer shall assipn all due
diligence. materials related to this F-2 Development Agreement 1o the City, (3) the City shall reimburse
Developer for any reasonable. and docunionted third-party costs incurred by Develaper related to this 'F-2
Deveiopment Agreement, and (4) the Parties’ respective rights-and obligations shall revert to the terms. of
the Bull Street Development Agreement, In the event the Parking Facility 2 will be a component of a larger
mixed-usc: development, the City shall only be responsible for-the cost associated with a stand-alone
structured parking facility ‘and not added -design/éonsiruction -clements arising from the. Additional
Develcpmunt (as defincd below) components, The City'and Developer shall work together-to:identify the
‘added costs ‘associated with'a mixed-use. project and any such: costs shall:bé bome: by other than the- City:
For purpeses ol identifying such-additional costs, the. Partics agree that the scope-of: vertical consfruction
of Parking Facility 1 is representative:of a stand-alone structured parking facility.

b, All referenices ta the Project shall'apply independently to the design and tonstruction of each
Praject Componcat. The Parties respective rights and obligations, regztrdmg the mspeuum and:gperation
‘of the Projectas:set forth in Sections.4.and § shall also apply independently to each Project Componeit.

2: Conveyance .of the: City Parcels. Prior {o: the Commencement Slart Date (as defined herein),
Developér shall, by limited warranty deed (“Doed™), convey or-eauso to he conveyed fée simpletitle to the
-City Parcels to the: C‘nty subject: only to:such eusements, liens,. eucumbmncc.s, restrictions, or-other matters
‘as may be set'forth in the title insurance policy procured by or for the: bcnetrt of'the Clty, mcludmg a
Building Sitc Declaration (the. “Building Site Declaration™) to be recorded prior to the Deed which, in
addition to other. covenants, conditions, and restrictions, will reserve for Developer the option for an air
rights easement or gir rights deed sufticientto provide.a title. insurable.and financeable legal structure for
development, atthe sole expense of the Developer, of the air rights above (he City Parcels and the Project
(the “Additional Development(”) topcther with any casctnents necessary to provide access and support to
‘such Additional Development; pravided, that the Additional Development shall not: veduce. tho numbet of
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parking spaces.or in any way impair or prevent the City’s operation of the Project (or-any portion thereof)
for its intended purposes or the tax.exempt natnre of the Project from ad valorem property taxes. The
Parties acknowledge thut the Additional Development currently contemplated includes a mixed-use
development above and adjacent to the Par king, Pacility 2. In connection with the Additional Development,
Developer intends (o megotiate an Area Declaration (the. “Multi-Use: Entertainment. Venue Aren
Declaration”) that-encompasses Segra Park and all adjucenl purcels lo govern the respective: rights: and
abligations-of the owners.'and occupants of each parcel. The Muiti-Use Finteftaimunent Venve: Area
Declaration will be in'a form:agreeable to both partics.

The Parties will use their réasonable good faith ¢fforts lo couperate with one another and provide
dacuments reasonably requested in connection with such structuring and any filings with taxing authoritics
related thereto. The Parties agree that during or alter construction of either Project Component, Develaper
at its expense muy adjust the size or.location.of the City Parcels (provided, that the City Parcels as modified
in size or re-located shall remain sufficicni for Lhe construction and operation of the Project as originally
intemled hereby-and satisfy the conditions set forth'in the forcgoing paragraph) and (he Parties will execute,
deliver and record such documents or instruments as may be necessary to refléct‘such adjustments to ‘sizc
or location,

3; Construction of the Project.

a,  Withii ohe hundred cighty (180) days of the City’s approval of the Construction’ Plans.
(“Commueneement Start Date®), Developer shall commence construction. of the:first Project Component.
substantially in-accordance with the Budget, the Construction Plans; and applicable laws: In the event the:
Parlics cleet lo construct a- Second Additional Parking Tacility, within onc hundred twenty- {120) days after
the construction of the first Project Component (“Second Commencement Start Date™), Developer shall
commence construction on the second Project Component. Notwithstanding the foregoing, the
Commencement . Start Datc and/or.the Second Commencement Start Date will be deferred one (1) day for
cach day that delivery of permits.or approvals requircd hereunder (o Developer is delayed where such delay
is:not the resnlt of unrcasonable actions or inactions of Developer. Developer may.contract with a project

munagement company-of its choice with the prior wrilten consent of the Cily’s Designee {(which shall not
be nnreasonably withheld, conditioned, or delayed).to perform Developer's obligations undér this PF-2
Development Agréement.

b.  Intheevent the Partics.clecl to construct a Second Additional Parking Facility, Devclopcr’shaﬂ-.
construct on the City Parcels each Project Component and related improvements conourrently, in:
accordance with:the Consiruction Plins approved by Developer and the City pursuant to- Section |-above..
During the construction of the Project, Developer shall be responsible for and shall pay:all clmrges incurred
for the connection to and-use of any and all utility services at the City Parcels for the Praject and for-any
permits, approvals:or. consents necessary to-construct the Project.and other improvements: contemplated
hereby on the:City Parcels. The City shall cooperate in connection with the efforts of Developer to obtain
any-such permits, ‘approvals-or consents.

c.  Developershall make such payments and take such actions as shall be necessary or appropriate
to prevent or remove.any claims or liens filed by any contractors; subcontraciors, agents, employees or
other representattvcs cngaged by Develuper (the “Developer Representatives”), except for.such:claims or
licns that arise.as a result of the City wrongﬁxlly not performing its payment obligations under Section 3(d).
with respect to-the work performed by or services provided: by such Developer Representatives, such:as,
but not limited tn, mechanic’s lien claims, and. reasonable allorney’s fees and costs of defending and-
rcmovmg any such ¢laim or lien, whether by bonding, payment or otlierwisc. T)cw.lopcr shall (i) obluin
(and assign'to the City to the:éxtent in cffect and assignable at Completion (as defined-in Section: 4(a)):all
commercially customary express warranties from such third parties relating to the Project, and (ii) neither

45587268 v1



waive. or disclaim apy such cxpress warrantics or warranties arising from applicable common law or
statutory laws, rules or regulations. ‘Yhe Project includes all improvements located on the City Parcgls from
time to time mcluding but not limitod o all permancnt attachmenits thereto, buildings, excavations, grading,
utility installations, foundatlons, footings, paving, trees, bushes, vines; pluntings, machincry; engines,
motors,: ﬁllu,zg;;, piping; connections, conduits, ducts, clectrical wiring and outlets, cqmpment of every kind
and description now or hereaftor used or procured for use in connection-with such improvemenls and all
replicements and substitutions for any and all of the: forcgoing and cach Project Component includes such
portions of the foregoing as may be used-in connection with such Project Component and all replicements
.and substitutions thereof.

d.  Ttshall be theduty of Developer to seeure from the design professionals, contractors, and any.
other vendors performing work on the Project invoices. for services rendered during the develapment: of
cach Project Component, Developer shall then submit to the City requests for payment for materials:and
services which apply to the Project; provided, that the Parties acknowledge that the Cxly may pay direcily
its advisors, alloreys und other costs it directly incurs (including title insurance prcmmm and real-estate
-services) in conneetion with the Projeet which are included in the Budget, rather than paying Developer for
such expenses. ‘I'o the extent such amounts will reduce the amount available in the Budget to pay for other
Project Costs, the City shall first oblain Deyeloper’s approval far such costs heing paid directly by the City,
such approval not to be unreasanably withheld, conditioned or delayed. All requests for payment which
Developer:submils to the Cily for design and consiruclion of the Project shall be accompanied by (l) a
schedule of values showing that the costs incurred are supported by the Budget, and (ii).original invoices
and/ar fequests for paymeént submitied by the vendors: The City shall then have lwcnty (20) days within'
‘wlnch 10 review and submil payment, or in the allernative to submit in writing any ‘objection to-all or a
pomon of the request for payment, or to specify what additional information is needed.on particular ilems
in order to make a determination of the cost allocation. If the City makes an objection or request for
additional information in lien of payment, Developer shall have five (5) days from reoeapl. of the-City’s
notice to withdraw any portion of the payment requesl, mudify the paymicnt request, or sihstantiate thie
questioned expensc(s). Onee any questioned expense is reasonsbly substantiated, the City shall five (5)
days within which-to submit payment. ‘I'he aggregate amount of the Cily's paymicnts o the Developer for
cach Project Component shall not exceed the City’s total payment.amount identified in the:Budget; plus
any additional amounts the City has specifically agreed to pay for changes as provided in Section 3(e)
below. Developer agrees that all costs not covered by the Budget shall be paid solely: by Developer unless
such costs werc approved In advance by the City pursuant to this PF-2 Development Agreement or
‘otherwise caused by the (..uy Notwithstanding the foregoing, Developer will be cniitled to apply any
previously achicved savings in any. completed category of the Budget to pay for any such cost over runs. In
addition, Developer may from time to time may reallocate the contingency fund line item in the Budget Lo
pay necessary-costs of the Project (o the extcnt not covered by a line item in the Budget.

e.  Ifthe parties encounter unexpected circumstances during construction of the Projecl, lhcy shall
confer without delay. Except for Permiited Changes, no material chm\ge to plans.and specifications for
cither Project Component or- approval of any change order to the primary constrection contract may be
made unless approved in writing by and through the City's Designes (for purposcs of this subsection, cmail
can be writien approval). ‘Change. directives which Developer makes.to the contractors or design
protess:ouals regarding the Project are made at Developer s own risk if such instructions arcissued without
the prior approval of the City. The City shall not give instructions.or directives to the contractors or design
professionals; the City -shall instead submit any proposed instructions or directives to Developer for
‘consideration. Devulopcr will usc-reasonable efforts to implemont any instructions or directives desired by
the City, so long as the City pays.any additional cost and the work is not delayéd. However, this restriction
on the City making directives shall not apply. W Ihose instructions issucd in the administration of statc and
local laws or in assuring public safety; regardless of expense to Developer or to the City.

4S5K7288'v1



4. Inspection.

a. The Cny shall have. the sontmumg right through completion of each Project Component, as
evidenced by the:issuance of a-certificate. of substantiul completion by Developer and a certificate of
oceupancy by the applicable authority or jurisdiction (“Lompletmn”), to enter on'and inspect cach Project
Component for the purpose:of verilying, inspecling, investigating, and reviewing the physical:condition of
such Project: Component (an “Inspection” or the “Inspections’™).

b.  Developershall notify the City’s Designee of the anticipated date of Cumpletion of each P’roject
Component.and dolivery thereof to the City at least thirty (30) days in advance of such .date. Developer
.shall provide subsequent written notice to the City- conﬂrmma, g \he Completion of each Project Component.
Withio thirly (30) days of Developer’s-written notice of Completion of cach Project Component, the Cily
‘shall conduct an Inspection of said Projeet Component in order to xdennfy any defects in construction of
said Project Component-and the City’s Designee shall notify Developer; in writing, within thirty (30):days
-of Developer’s.notice.of Completion, of its. approval ordisapproval of said Project Component. 1f the City
disapproves, Lhen the City’s Designee’s notice of disapproval must deseribe, with,reasonable specificity,
‘the basis for such disapproval, including a list of “Punch-List Items” which detdil the: construction,
mechanical; or.electrical adjustments to he complated or repaired in order (o bring the construction inito
‘conformity with the approved Construction Ilans: Notwithstanding the foregoing, provided Developer; in
‘accordance with the disapproval notice from the City, has used commercially reasonable efforts in addressing
the City’s Pinch Tist Ticins in order to bring the construction int6 conformity with tic approved Construction
Plans, the City may not further disapprove the Projee! Component, subject to latent defects. If eithier Party,
shall-continue to dispute a Punch List Item or the-manner in which the Punch List Ttem was addtessced, such
Party shall pravide written notice:to the otlier Party and the dispute-shall be resolved in the manner set forth
in'Section 7(b), below,

¢.  Developer shall reasonably cooperalc with the Cily in connection with the: Inspections,.
including, without limitation, the prompt provision of responses and reasonable documentation to the City
s0 long as such requests would not result in (1).a delay to the commencement of construction of eacl Project
Component, or (2) deluy to the Completion of construction of the appltcablc Project Component if
construction has-already commenced. The Clly agrees to'conduct all Inspections.in a manner that will not
causc any lien or claim of lien to exist as agmmt any part of the BullStrect Projuct and agrees to repair any
damage to. BullStrect Projéct 1o-its condilion prior to any-such Inspections, but.only to the extent any such
damape was caused by the City-or its agents, emplayeces, consuliants; contractors or other service providers:
(“Representatives™), Copies of all final reports, data and studies collected or prepared by third party agents,
consultants, contractors or other service providers (other than legal counsel) engaged by the City (the “City-
Consultants™) in conncetion with any such Inspections shall be promptly provided to Developer by the City
at 1io costto Develaper. To the extent the City engages uny City Consultants to perform:any Inspections.
the City shall cause such Cily Consultants to maintain commercial.gencral liability and properly damugt.'
insurance in reasonable forms:and amounts to insure. agamal ull liability of any City Consultants arising out-
of their éntry or inspections pursuant to the provisions hereof. The City shall provide Developer with
evidence of all City Consultants’ insurance coverage prior to-any Inspections or entry by such City
Consultunts. Developer may also impose upon the City and its chrw.nlalwea such reasonable rules and
regulatlom as Developcr may cleet to implement in-light. of the development and construction activitics in
progress-due tv safety issues and concemns.or otherwise. The City shall not have the right (o conduct any-tests:
on materials.or- cquipmcnl used in the construction of the: Project in any manner that could reasanably be
cxpecied to.damage or injure: any component of the Project or deélay tonstruction of the Project.
Nrmwtl\standmg uny othier provision set forth in this PF-2 Development Agrecment, the Inspections shall
not include any invasive environmental testing, survey or investigation of the Project or the-City Parcels
without the prior wrilten approval of Developer (which shall not be unreagsonably withheld, conditioned, or

delayed).
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S ﬂazardous Materials.

4, Neither Developer-nor any of its -officers, directors, employees, representatives, agenls,
contractors, subcontractors, successors or assigns: (cullectwely. the “Developer Purlies™) shall use, gcncraic,
manufucture, refine, produce; process, store or'dispose of any Hazardous Materials (as defined herein) in,
on, under or-about the City Pareels ar the Project (collectively, the “Property™) or transport any Hazardous
Matenals to or from the Propeity, except for thé storage and usc of any Hazardous Materials that is
consistent with the construction .of the Project. and only 'in material compliance with ull applicable
Hazardous Materials Laws (as-defined herein). Ifany of the Developer Parties cause (whetherby.affirmative
act or failure-to act) any contamination of the Property by Hazardous Materials (collectively, “Responsible
Party Contamination™), Developer, at itssole cost and expense, shall promptly and diligently remove such
Hirzardous Materials from the Properly or the water undérlying the Propcrty in‘accordance with applicable
Hazardous Matcrials Laws and industry -standards then prevailing in the State. Notwithslanding the
foregomg, prior to taking any required remedial action in response (o uny Résponsible Prtty Contamination
in or about the Property, orentoring into any sctflement agreement, consent, decree or-other compromise in
respect to-any elaims relating to any Responsible Party Contamination, Devetoper shall first notify the Cily
ofits intention to do so and afford the City the opportunity to appear, intervenc or otherwise. appropnately
assert and protect itg interest with respeet thereto, The Developer’s undertakings under this Section 5:shall
survive the termination of this PF-2 Development Agresment.

b.  Tao the extent Developer has knowledge of the following, it shall notify the Cily in wriling of
(i} any enforcement, cleanup, removalor other governmentil or- regulatory action instituted, contemplated
-or throatened coneerning the Property pursuant to-any Hazardous Materials Laws; (if) any claim made or
threatened by-any Person against the Party or the Property relating to damage contribution, cost recovery;
compensation, loss or injury resulting from or claimed to result from any Hazardous Materials on or-about
the Property; and (iii) any reports:-made to any environmental agency arising out of or in conncetion with
-any Hazardous Materials in or removed from the Property,

¢. For purposes.of this ’-2' Development Agreement, “Hazardous Materials” means any
material, substance or waste that is or has the chdracteristic of being hazardous, toxic, ignitable, reactive or
corrosive, including petroleum, PCBs, ashestos, materials known to cause cancer or reproductive problems
-and all other materials, substances and/or wastes (including infectious, medical, and potentially infectious
biomedical wastc), which are or later become regulated by .any local governmental authority with
jurisdiction over the Property, the State or the United Stales, including substances defined as “hazardous
substances,” “hazardous materials,” “toxic substancés™ ot “hazardous wastes™ in any 1lazardous Materials
Laws and “Hazardous Materials Laws™ means the Comprehensive Environmental Responsc, Compensation
and Liability Act of 1980, as amended, 42 U.S.C. § 9601, ot seq.; the Hazardous Materials Transportation
Act, 49 US.C. §5101, et seq.; the Resaurce Conservation and Recovery Act, 42 U.S.C. § 6901, el seq).; 4l
carresponding and- réfated State and local statutes, ordinances and rogulations, including any dcalmg with
underground -storage: tanks; and any other cnvitonmental law, regulation, ‘or ordinance (federal; state or
local) now existing or later enacted which.governs the Property.

6. Insurance; Tndemnification.

a.  From the Commencement Start Dale through the Completion of the Project; Developer shall
maintain the following insurance coverages, and the City shall be entitled to receive annually (or reasonably
upon written requesf) a cerlificate. or other evidence. of such insurance-and not less than thirty (30) days
prior written notice of termination or expiration (if not renewed) of such insurance:

i. Builder's Rigk Insurance. “Special Form Causc-of Loss™ insurance: policies insuring the
improvements.on ‘the City Parcels against, including, but nol limited (v, fire, wind, rain,
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flood, earthquake, damage from civil unrest, extended coverage, vandalism, and malicious
mischicf insurance on the Properly :and any additions or modifications thereto. Such
insurance shall be maintained for the Term and cach policy shall be in an amount equal to
the [ull replacement.value of the Project.

ii. Liability Insurance. For the benefit of Developer and the City, occurrénce bused g Leneralv
|l&bl|lty insurance. agaml loss or losses from liabilities 1mposed by law or assumed in any
written contract and-arising from the death or hodily injury of persons-or damage to'the
property of others caused. by accident or occurrence (including contractual liability
endorsement), with limits of not less than with limits of not less than $5,000,000 for a loss
arising [rom 4 single occurrence and not less than $10,000,000.in the aggregate per
occurrence regardless of the number of claims made, and $2,000,000 for property damage
per-occurkence, excluding liability imposed upon Developer by any-applicable worker's.
compensation law. '

iii. Failure to Mai surance. If Developer fails to procure or. maintain any -insurance
required hewunder the City has the rlghi, but in no cvent shall be obliguted, at the City’s
clection; upon al least ten (10) days prior written notice to Developet, to procurc and
‘maintain such insurance on NDeveloper's account and, upon written demand, Developer.shall
reimburse the City for such cost.

b.  Developer shall indemnify the City for any claims made against the City as a resull of the
construction of the Project during the term of this PF-2 Developmerit Agreement, except for claims resulting
from the negligence or willful misconduct of the City or its employces or City Consultants. The
Developer’s undertakings under this Section 6 shall survive the termination of this PF-2 Development
Agreement,

7. Default,

a.  Event of Default; Notice and Cure. The failure-of Developer or the City to-comply with the
terms of this PF-2 Development Agreement not cured within sixty (60) days after written nolice from the:
non-defanlting: Party to the defuulting Party (as such time period may be extended ‘with regard to non-
monetary breaches for a reasonable period of time. based on the circumstances, provided such defaulling
‘Party eommences to eurc such breach within such sixty (60) day period and is proceeding diligently and
expedmously to complete such cure) shall constitute.a default, entitling the non-defaulting Parly to pursue.
such remedics. provided .al law or in equily, including specific performance; provided however no
termination of this PF-2. Devel'opmcnf Agrecment may be declared by cither Party absent its according the
other Party notice and opporlunily to cure as set forth above and the. Parties engaging in the Disputc
Resolution process outlined in 7(b) below. The partxcs recognize that uctions taken by a Party which prevent
performance by the other Party in whole or-in part, may excuse such non-performance.

b.  Dispute Resolution. In the event of a material claim, disagrccment, dispute, problem or other
matter in controversy hereunder or if a default by either Party has been noticed by the non-defaulting party
and remains uncured beyond any applicable cure period prior to cither Parly bringing or filing any action
atlaw or in equity. (licroinafter each shall be referred to individually or collectively as a “Dispute”), which
Dispute shail be described in wrttmg by at lcast one Party (a “Statement of Dispule”), the Parties shall first
attempt to resolye the Dispute using a process of informal communication between the City’s Designee and
the: President of Devclaper. The Partics shall make reasonable, good faith efforts to reach a mutually
acecpluble resolution of the Dispute within a timely manner using this informal process, but in no event
shall this process take more than thirly (30) days from the date the Statement of Dispute is received by all
Parties, If the Parties are unable to resolve a Dispute:within the thirty (30) days following the date of feceipt
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of 4 Statement of Dispute; il will be referrcd {o-mediation per rules.{o be cstablished by mutual agreement,
or ifthe Parties are unahlé to agree upon.the rules of mediation; the mediation shall be conductcd pursuant
fo the Commercial Mediation Rules of the Amcrican Arbitration -Association, T¥ nediation fails,
enforcement may be sought by an appropriate action at law or in equity for damages: or (he specilic
performance of the covenants, agreements, conditions.and obligations contained hervin.

e City Regulatary Oversight. Nothing hierein shall be deemed or construed to-preclude the-City
or ity designee from issuing stop work orders or voxdmg pormils. issued: for any Projeet. Component when
such construction confravenes the provisions of the zaning regulations or other City or State building codes.

Faith Performance. Thc City represents to: Developer thut tlus PF—Z ‘Development Agreemenl has been
fully authorized and: apptoved by the City Council in accordance wilhall lawful requirements for approving
agréements of this naturc.and that the City has full ppwer and authority to perform its obligations under, as
and when required hy this.PF:2: Development Agreement. *I'he Parties acknowledge that the complction of
Purking Facility 1 contemplated-under the PF-1 Development Agreement and the completion of the Project
contemplated under this PF-2 Development Agreement are each.in partial fulfiliment of obligations agreed
to by the City in the Bull Street Development Agreement, and therefore the City's.ébligations thereunder
with respeet (o the construclion of the Parking Pacilitics qhall be satisfied’ by the execution, delivery and
completed construction of 1600 structured parking spuces in accordance wilhi the PF-[. Dcvclopmcnt
Agreement and (his PF-2:Dovelopment Agreement. Fach Party represents. to the-other that it will use
reasonable efforts and act in good faith in the performance of its obligations under this PF-2 Developmenl
Agieement.

9. Successors and Assigg This PF-2 Development Agreement shall be enforceable by any Party,
including successors and assigns, in any court of compcetent jurisdiction located in Richland County; South
Carolina. ‘Subject to the Dtspute Resolution provisions set forth herein, enforcement may be sought by an
appropriate action at law or'in equity for damuges or the spegific pcrformancc of the covenants, agreements,
conditions and oblsgatxons cantairied herein, The prevailing Party in such action.shall have the right.to
recover reasonable attorney's fees and costs associated with siich enforcement. Deével6per may; in its role
-us-master developer, sub_lu,l to the prior consent of City;. which will nat he unreasonably withheld,
.conditioned or delayed, assign its rights and delegate-its duties.under this PF-2 Development Agreement ‘in
part or whole to another developer or developers:and/or its lender(s). in the form of acollateral. a.wgument
The Cuty may,. as -’ prior condition to considering any request for consent to an ass&gnmanl require
Developer to obtain and submit current financial statements of, sany proposud -assignice-and such other
finuncial documentation rclative to the propased assignee-as: the City may reasonably require. No
assignment consented to by the City shall be effective unless and unil the Cily reccives an original
-assignment and assumption, agreement, in form'and substance sattsf‘actory to the City-and Developer, signed
by Developer arid Developer’s proposed assxgnce, ‘whiereby the assignee assuines due performance of this
PF-2 Development Agresment. ‘The assignee shall Become: directly liablé to- the City for.all assigned
obligations as set forth in the assignment and assumption agreement, at which time, Developer shall have
no further obligations or liability with respect to such assigned obligations:

10, Modification. This PF-2 Development Agreement may be: modified or-amended only by the written
agreement of the Tdrties. No statement, dction or agreement horeafier made shall be_cffeotive to change,
amend, waive, modify, discharge, terminate or effect an abandonment: of this PF-2. Development Agreement
in whole or in.part unless such statement, action or agreemenl is in wriling and signed by the Party against
whom such change; amendmen, waiver, modification, discharge, termination or ahandonment is soughtto
be enforeed.
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11. Notice. Any notice, dernand, request,.consent, approval or communication which a Party is required
10-or may give to the other Party hereunder shall be in writing and shall be delivered or addressed to the
other atthe address below sct forth ur (o such:other address as such Party may from time to-time dircet by
wrillen notice given in the manner herein prescribed, and-sneh nolice or communicution shall be deemed to
have heen given or made when communicated by personal delfivery or by independent conrier service or il
by mail on the fifth (5th) Business Day after the deposit thereof in the Uniled States mail, postage prepaid,
registered or certificd; addressed as hereinafler provided. Uritil different addresses are provided; ail notices,
-demands; requests, consents, approvals:or communications (o the.City shall be. addressed to the City at

City Manager With a copy to:

P.O. Box 147 City Attorncy

Columbia, SC 29217 1O, Box 667 _

(Hand Deliveryto 1737 Main Street, Columbis, SC:29202

Columbia, SC 29201) (lland Delivery to 1401 Main St., Suilc 1000,

Columbia, SC 29201).
And to Developer:

BuliStreet Development, LLC

PO Box2567

Greenville, SC 20602

Attn: Robert E. Hughes 111

(Hand Delivery to ONE North Main, Suite 902,
‘Grreenville, SC 29601)

12. Construction. Termination, The Parlics agree that each Party and its counsel have reviewed and
reviscd this PF-2 Development Agreement and that any rule of construction to the efTect that ambiguities
are 1o be resolved against the drafting Party shall niot apply in the interpretation of this PF-2 Development
Agrccmcm or any amendments or exhibits hereto. Tixcept as may be expressly set. forth herein, upon
‘Completion of the Projcet this PF-2 Development Agreement shall terminate.

13. Severability, The mvahdlty or unenforceability of any provision of this PF-2 Developmenl Agreement
-shall not affect the other provisions hereof and this PF-2 Development Agreement shall be construéd in all
respeets as il such invalid and unenforceable provision were omitted.

14 Goyerning Law. 'This 'F-2 Development Agreement shall be governed by the laws of the State of
South Carolina, and venuc shall be in Richland County.

I5. Counterparts. This PF-2 Development Agreement may he exccuted in several counterparts, €uch of
which shall be deemed an original,-and such counterparts (ogether shall constitute but one and the same

mstrumcnl

16. Agreement to Cooperate. In the event of any legal ‘action instituted by a third party or other
governmental enlily or ofTicial challenging the validity of any provision of this PF-2 Development
Agreement, the Parties  hereby agree to coaperate in defending such aclion; provided, however, each Party
shall retain the right to pursue its own independent legal defense.

17. No Third-Purty Beneficiaries. ‘The provisions of this PF-2 Development Agreement may be enforced
only by the Parties hercto. No other persons shall have any rights hereunder.
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18. No Waiver. The failure by any Party to exercise any power given to such Party under this PF-2
Development Agreement, or the failure 10 insist upon strict compliance by the other Party with the terms
hereof, shall not he interpreted as a waiver of the right of the ohjecting Party subsequently to exercise such
power or Lo insist upon the other Party's complimnce,

19. No Partnership: Further Acts. The Parties hereby acknowledge that it is not their intention to create
by this PF-2 Development Agreement a state law partnership, joinl venlure, lenancy-in-commaon, joint
tenancy or agency relationship for the purpose of developing the Project or the Bull Street Project. 'The
provisions of this Section shall survive expiration of this PF-2 Development Agreemenl. Each Parly agrees
to do such things, perform such acts and make, exceute. acknowledge, and deliver such documents as may
be reasonably necessary and customary to carry out the intent and purposes of this PF-2 Development
Agreement, so long as any of (he foregoing do not materially increase any Parly’s obligations hereunder or
materially decrease any Party’s rights hereunder.

TN WITNESS WHEREOF, the partics have set their hands and scals eflcetive as of the day and year of
the last signature hereinbelow.

WITNESS: CITY OF COLUMBIA, SOUTH CAROLINA.

Eiike 0. H. I/I-AM.GL By: C ‘/wmﬂ Pilosn.

Teresa B, Wilsan, City Manager
6/21/2021 | 1:04:42 AM EDT

Dale:

WITNESS: BULLSTREET DEVEIL.OPMENT, I.I.C

W By: 7/7' }7@%

/ Rohert L. [lughes 111, President
Date: ‘0/7‘;[7‘07‘\

APF’ROVED AS TO FORM

o .77*/»1/’/71{_ e

l&gaj Departmant City of G::jumbia‘ 85C
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EXHIBIT A
Budget Form

BUDGET FOR CITY PARKING GARAGES

LAND
SURVEY

GEO-TECH

DESIGN E/A

GENERAL CONSTRUCTION
BOND?

INSURANCE

THIRD PARTY.INSPECTIONS
DEVELOPER FEE (incl CM)

REAL ESTATE-RELATED FEES
LEGAL, TITLE & TRANSACTION COSTS
CONTINGENCY

CONSTRUCTION INTEREST

LS LT, SV, ST ST, ST AT T AT,V SV, SO T, Gy Gy

$1,000,000+
donation
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